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STATEMENT OF THE CASE 
Nature of the Case 
Harrison Gamino appeals from the district court's Order Re: Conditional 
Admission to Probation Violation. Mr. Gamino admitted to violating probation but 
preserved the right to challenge the denial of his motion to dismiss the violation. He 
asserts that, because the petition to revoke his probation was filed after his period of 
probation had expired, the district court lacked jurisdiction to extend his probation. This 
Reply Brief will address the State's assertions that I.C. § 20-222 permitted the district 
court's action in this case and that I.C. § 19-2602 and § 20-222 do not conflict. 
Statement of the Facts and Course of Proceedinqs 
The Statement of the Facts and Course of Proceedings were previously 
articulated in Mr. Gamino's Appellant's Brief. They need not be repeated in this Reply 
Brief, but are incorporated herein by reference thereto. 
Did the district court err by denying Mr. Gamino's motion to dismiss where probation 
had expired by the time the State filed its petition to revoke probation? 
ARGUMENT 
The District Court Erred By Denvinq Mr. Gamino's Motion To Dismiss Because 
Mr. Gamino's Probation Had Expired By The Time The State Filed Its Petition To 
Revoke Probation 
A. Introduction 
Mr. Gamino asserts that, because his probation expired on May 10, 2008, and 
the petition to revoke his probation was not filed until May 16, 2008, the district court 
lacked jurisdiction to rule on the State's petition and erred by denying the motion to 
dismiss on this basis, 
B. The District Court Erred By Denvina Mr. Gamino's Motion To Dismiss Because 
Mr. Gamino's Probation Had Expired When The State Filed Its Petition To 
Revoke Probation 
The State raises three argument in its Respondent's Brief: 1) I.C. § 19-2602 
permits the filing of a report of probation violation after the probation term has expired; 
2) I.C. Sj 20-222 permits the filing of a report of probation violation when an individual is 
not on probation; and 3) I.C. 19-2602 and 20-222 are consistent and may be read 
harmoniously. (See generally, Respondent's Brief.)' These arguments will be 
addressed in turn. 
The State argues at length that the district court had authority pursuant to 
I.C. § 19-2602 to continue Mr. Gamino on probation even though the State did not seek 
to revoke probation until after the probationary period had ended. (Respondent's Brief, 
pp.4-9.) The State further argues that Mr. Gamino is requesting that this Court violate 
' The State makes no argument that Mr. Gamino's probation was tolled during the 
probation violation disposition proceedings that occurred in 2005. (See generally, 
Respondent's Brief.) 
the rules of statutory construction and delete part of the statute. (Respondent's Brief, 
p.6.) 
As Mr. Gamino acknowledged in his Appellant's Brief, by its terms, I.C. § 19- 
2602 appears to suggest that, so long as probation revocation proceedings are 
commenced within the time period for which a defendant might have been sentenced, 
the revocation is timely. (Appellant's Brief, p.6.) However, Mr. Gamino is not asking 
that this court violate the rules of statutory construction and delete part of the statute; 
rather, Mr. Gamino is asking this court to apply the rules of statutory construction, 
specifically, the rule of lenity. ldaho code 3 19-2602 and I.C. 3 20-222 conflict with each 
other. Section 19-2602 permits the court to revoke probation at any time within the 
longest period for which the defendant might originally have been sentenced; however, 
I.C. § 20-222 permits the court to do so only during probation or suspension of the 
sentence. The rule of lenity requires that courts construe conflicting criminal statutes in 
favor of the accused. State v. Shanks, 139 ldaho 152, 156, 75 P.3d 206,210 (Ct. App. 
2003). As I.C. § 20-222 is in Mr. Gamino's favor, it is this statute that this Court should 
apply. 
Second, the State argues that the district court had authority, pursuant to 
I.C. § 20-222, to entertain the State's motion in his case. (Respondent's Brief, p.10.) 
The basis for the State's argument is that I.C. § 20-222 permits a probation violation 
proceeding "at any time during probation or suspension of sentence." (Respondent's 
Brief, p.10 (emphasis added).) The State argues that because Mr. Gamino received a 
seven year sentence, the district court had jurisdiction. The State is incorrect because 
Mr. Gamino's sentence was only suspended while he was on probation. 
The State is correct that Mr. Gamino received a seven year sentence. However, 
this sentence was suspended for four years while Mr. Gamino was on probation. Once 
Mr. Gamino's probation had expired, his sentence was no longer suspended. ldaho 
Code 3 20-222 does not permit the court to revoke probation at any time during the 
length of the suspended sentence, it permits the court to revoke during "suspension of 
the sentence." The seven year sentence was suspended only while Mr. Gamino was on 
probation. Once probation had expired, Mr. Gamino was not subject to any sentence. 
This interpretation is consistent with the Court of Appeals' holding in State v. 
Harvey, 142 ldaho 727,731, 132 P.3d 1255,1259 (Ct. App. 2006): "we. . . hold that so 
long as probation revocation proceedings are commenced during the period of 
probation, the court acts within its authority set forth in I.C. § 20-222 to revoke or 
continue probation." (emphasis added). The State ignores Hatvey altogether. Rather, 
the State relied on Hancock v. State, 111 ldaho 835, 727 P.2d 1263 (Ct. App. 1996.) 
This case is inapposite. Hancock does not concern what occurs after a period of 
probation has expired. The issue in Hancock was whether Mr. Hancock had been 
placed on probation at all. Id. at 836, 727 P.2d at 1264. In Hancock, when the court 
suspended the sentence, it did not provide Mr. Hancock with the terms of his probation. 
Id. at 838, 727 P.2d at 1266. The court held that it could not find that Mr. Hancock was 
placed on probation, but concluded that I.C. § 20-222 permitted probation revocation 
proceedings during suspension of the sentence, and there was no question that the 
court had suspended Mr. Hancock's sentence. Id. at 838,727 P.2d at 1266. This case 
is very different. 
In the instant case, because the court suspended Mr. Gamino's sentence during 
the period of probation, Hancock does not apply. This is not a situation where 
Mr. Gamino's sentence was suspended but he was not placed on probation. Because 
Mr. Gamino's seven year sentence was suspended during the time he was on 
probation, and because he was no longer on probation, the district court lacked 
authority to entertain the State's motion in this case. 
Finally, the State asserts that I.C. § 19-2602 and I.C. 3 20-222 may be read 
together and do not conflict. However, they conflict by their own terms. Section 19-2602 
permits the court to revoke probation during any time during which the defendant may 
have been originally sentenced, and I.C. § 20-222 only permits such action during 
probation or suspension of the sentence. These provisions are not reconcilable. As set 
forth in the Appellant's Brief, and above, when statutes conflict, the rule of lenity 
requires that the conflict be resolved in the defendant's favor. Therefore, I.C. 3 20-222 
applies, and the district court was without authority to entertain the State's motion in this 
case. 
CONCLUSION 
Mr. Gamino requests that the district court's order denying his motion to dismiss 
be reversed and his case remanded for further proceedings. 
DATED this 22" day of December, 2009. 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 22" day of December, 2009, 1 served a true 
and correct copy of the foregoing APPELLANT'S REPLY BRIEF, by causing to be 
placed a copy thereof in the U.S. Mail, addressed to: 
HARRISON GAMIN0 
551 N PARK STREET 
DIETRICH ID 83324 
ROBERT J ELGEE 
DISTRICT COURT JUDGE 
201 2ND AVE S STE 106 
HAILEY ID 83333 
DOUGLAS WERTH 
ATTORNEY AT LAW 
E-MAILED COPY OF BRIEF 
KENNETH K. JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Hand deliver to Attorney General's mailbox at Supreme Court 
EVAN A. SMITH 
Administrative Assistant 
